Chapter

10
Forced Medication
Mace J. Yampolsky
Forced medication or Sell hearings are relatively rare. As such, there is not a
lot written about how to approach them. For a criminal defense lawyer, it is
not simply a matter opposing the prosecution’s position because your client
does not want to take his or her medication. Rather, the forcible administration of medication could have profound impact on trial strategy as well as
longer-term health consequences.
This chapter by Attorney Mace Yampolsky provides background on the
litigation surrounding forced medication as well as provides practical tips for
preparing for a hearing on forced medication.

• • •

The Beginnings of Forced Medication
It Started with Riggins
The Supreme Court case of Riggins v. Nevada1 was not just the most
famous case I have ever handled but it was also the most interesting. It was
the first murder case I ever tried, and a capital case at that. When the trial
court ruled that Mr. Riggins could not refuse his prescribed psychotropic
medication Mellaril, which is used to suppress psychotic behavior, I was
astonished. Mr. Riggins’s only defense was insanity. There was no question that he killed the decedent. Aside from the effects of his medication,
1

504 U.S. 127 (1992).

161

9781641051767_Ch1-10.indd 161

30/05/18 5:04 PM

162

• Representing People with Mental Disabilities

I questioned if Mr. Riggins looked “normal” at trial, would a jury believe
that he was insane at the time of the murder?
The fact that Mr. Riggins had mental health issues was apparent the
first time I met him. He believed that JFK was his father and that Marilyn
Monroe was his mother. He had difficulty sleeping. He complained that
he heard voices from Satan and from Satan’s assistant. He informed the
jail psychiatrist that he had taken Mellaril in the past, and at Mr. Riggins’s
request, the psychiatrist prescribed him increasing doses of the drug, up to
800 milligrams a day. However, at one point, Mr. Riggins refused to take
his medication. The court then ordered that Mr. Riggins could not stop
taking his the Mellaril. The psychiatrist I used as an expert at our hearing
on the issue of forced medication said that Mr. Riggins prescribed dosage
was enough “to tranquilize an elephant.”
Mr. Riggins was convicted and sentenced to death. The conviction
was appealed to the Nevada Supreme Court. There, we argued that the
forced administration of Mellaril denied Mr. Riggins the ability to assist
in his own defense and gave a false impression of his attitude, appearance,
and demeanor at trial. Moreover, the State had not demonstrated that it
had explored less restrictive alternatives to the 800 milligrams of Mellaril
each day. The argument was lively and the decision was delayed. As time
passed, I was beginning to have hope; but then the court affirmed the conviction and sentence 4-1. At that point. I wasn’t ready to give up. A petition
of certiorari to the United States Supreme Court was filed and the court
granted the petition.

The Supreme Court Decision in Riggins
The Supreme Court reversed and remanded, holding that forced administration of antipsychotic medication during Mr. Riggins’s trial violated
his rights guaranteed under the Sixth and Fourteenth Amendments. A
seven-member majority held that the state did not show that antipsychotic medication was medically appropriate and further, the state did not
show that it considered less intrusive means in obtaining its goal of trying
Riggins.
After the decision, Mr. Riggins’s case was remanded to the Nevada
District Court to be retried on the original murder case. He was appointed
new counsel who resolved the case by having Mr. Riggins plead guilty to
both the murder and the robbery charge with use of a deadly weapon. The
state agreed to withdraw its request for the Death Penalty.
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To be clear, the Supreme Court did not hold that the state could not
forcibly medicate Mr. Riggins. Rather, it held that the state did not show
that there were not any alternatives.

Medication and Restoring Competence
Following Riggins, courts have continued to clarify, or attempt to clarify,
the standards for forcibly medicating defendants. The defendant’s attorney, the government, or the court may move for an assessment of the
defendant’s competency. A defendant is incompetent to stand trial unless:
[H]e has sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding—and whether he has a rational as
well as factual understanding of the proceedings against him.2

Due process requires that a defendant be competent at the time of
trial.3 The right to be tried only if competent is fundamental to an adversary system of justice.4
Competence to stand trial is rudimentary, for upon it depends the main
part of those rights deemed essential to a fair trial, including the right to
effective assistance of counsel, the rights to summon, to confront, and to
cross-examine witnesses, and the right to testify on one’s own behalf or to
remain silent without penalty for doing so.5

“Requiring that a criminal defendant be competent has a modest aim: It
seeks to ensure that he has the capacity to understand the proceedings and
to assist counsel.”6
The prohibition against trying incompetent defendants is based on
the rule against trial in absentia.7 Incompetent defendants
[A]re not really present at trial; they may not be able properly to play
the role of an accused person, to recall relevant events, to produce evidence and witnesses, to testify effectively on their own behalf, to help confront hostile witnesses, and to project to the trier of facts a sense of their
innocence.8

2
3
4
5
6
7
8

Dusky v. United States, 362 U.S. 402, 402, 80 S. Ct. 788 (1960).
Pate v. Robinson, 383 U.S. 375 (1966), Drope v. Missouri, 420 U.S. 162, 95 S. Ct. 896 (1975).
Drope, 420 U.S. at 172.
Riggins, 504 U.S. 127 (Kennedy, J., concurring in judgment, citing Drope, 420 U.S. 162).
Godinez v. Moran, 509 U.S. 389, 402, 113 S.Ct. 2680 (1993).
Drope, 420 U.S. at 171.
Medina v. California, 505 U.S. 437, 457, 112 S.Ct. 2572 (1992) (Blackmun, J dissenting, quoting
N. Morris, Madness and the Criminal Law 37 (1982)).
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In order to assess competency, an examiner will evaluate the defendant and make a determination of whether the defendant is able to factually and rationally assist in the defense. As courts have noted:
The inquiry involves an assessment of whether the accused can assist “in
such ways as providing accounts of the facts, names of witnesses, etc.”
United States v. Mercado, 469 F.2d 1148, 1152 (2d Cir. 1972). But it is not
sufficient merely that the defendant can make a recitation of the charges
or the names of witnesses, for proper assistance in the defense requires an
understanding that is “rational as well as factual.” Dusky, 362 U.S. at 402.9

If a defendant is deemed incompetent, court proceedings are usually
stayed. Once the case is stayed, the court has many options on how to
proceed, including committing the defendant for treatment until he or
she can stand trial. While a few jurisdictions are developing outpatient
programs, most of the restoration process occurs in a hospital. In general,
most defendants will be prescribed medication to assist in alleviating the
symptoms of the individual’s mental illness. If the defendant agrees with
the prescribed treatment, no further input from the court is needed until
the stay terminates. If the defendant refuses medication, most jurisdictions
follow a substantially similar procedure.
The prosecution must decide if a defendant should be medicated for
safety or health reasons. If the answer is yes, then a hearing must proceed
on that issue, following a different standard than being medicated for the
sole purpose of becoming competent under the case law. This is often
called a Harper hearing after the U.S. Supreme Court case of Washington
v. Harper.10
If a defendant does not need to be medicated regarding safety or
health, then the court will have what is called a Sell hearing to determine whether psychotropic drugs may be involuntarily administered to
a mentally ill criminal defendant to render that defendant competent.11
Restraints, both physical and mental, are viewed with disfavor because
they may abridge important constitutional rights protected by the Sixth
Amendment, including the privilege of testifying in one’s own behalf, the
right to confront witnesses, the right to consult with counsel during trial,

9

U.S. v. Hemsi, 901 F.2d 293 (2nd cir. 1990).
Washington v. Harper, 494 U.S. 210, 110 S.Ct. 1028 (1990, involved a prisoner being involuntary
medicated without a hearing before a court).
11
Sell v. U.S., 539 U.S. 166, 123 S.Ct. 2174(2003).
10
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and the right to appear and defend in person, which includes the right to
appear with the unfettered use of one’s mental faculties.12

Sell Hearings
Sell is the landmark decision in which the U.S. Supreme Court imposed
stringent limits on the right of a trial court to order the forcible administration of antipsychotic medication for the sole purpose of making a
defendant competent to stand trial. The court held that trial courts could
do so only under limited circumstances in which specified criteria had
been met. In the matter of Mr. Sell, because the trial court had failed
to determine that all the appropriate criteria for court-ordered forcible
treatment had been met, the order to forcibly medicate the defendant was
reversed.
Using the framework set forth in Riggins, the court emphasized that
an individual has a constitutionally protected “interest in avoiding involuntary administration of antipsychotic drugs” and this interest is one that
only an “essential” or “overriding” state interest might overcome. Sell
established four factors that must be evaluated when determining if a
defendant should be medicated against his or her will.

The Sell Factors
1. The first Sell factor is an exclusively legal consideration, which
requires that important governmental interests be at stake to warrant
even consideration of the distribution of involuntary medication.
2. The second Sell factor directs “the court must conclude that involuntary medication will significantly further concomitant state interests”
and be “substantially likely” to restore competency and “substantially
unlikely” to cause side effects that would prevent the defendant from
assisting counsel.
3. The third Sell factor requires the court to find that involuntary medications are necessary to further the state’s interest.

12

Illinois v. Allen, 397 U.S. 337, 344, 90 S. Ct. 1057 (1970), and Kennedy v. Cardwell, 487 F.2d
101, 105 (6th Cir. 1973), cert. denied, 416 U.S. 959 (1974). See also Chapter 1, “Competency to
Stand Trial.”
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4. The fourth factor requires that proposed treatment be in the defendant’s best medical interest.13
Sell requires a hearing with consideration of those four factors that
must outweigh the defendant’s interest in protecting the sanctity of his or
most precious privacy interest—their own body. Despite the court’s agreeing with precedent that the evidentiary standard in all factors of Sell hearings is clear and convincing evidence, what is left unclear is the meaning
of “substantially likely” or “substantially unlikely” contained in Factor 2.
The Sell Court acknowledged that setting a number or percentage level of
confidence to “substantial” risks invites experts to tailor their testimony to
13

Sell specifically provides:
First, a court must find that important governmental interests are at stake. The
Government’s interest in bringing to trial an individual accused of a serious crime is
important. That is so whether the offense is a serious crime against the person or a
serious crime against property. Courts, however, must consider the facts of the individual
case in evaluating the Government›s interest in prosecution. Special circumstances may
lessen the importance of that interest. The defendant›s failure to take drugs voluntarily,
for example, may mean lengthy confinement in an institution for the mentally ill—and
that would diminish the risks that ordinarily attach to freeing without punishment one
who has committed a serious crime. We do not mean to suggest that civil commitment
is a substitute for a criminal trial. . . . The potential for future confinement affects, but
does not totally undermine, the strength of the need for prosecution. The same is true of
the possibility that the defendant has already been confined for a significant amount of
time (for which he would receive credit toward any sentence ultimately imposed, see 18
U.S.C. § 3585(b)). Moreover, the Government has a concomitant, constitutionally
essential interest in assuring that the defendant›s trial is a fair one.
Second, the court must conclude that involuntary medication will significantly
further those concomitant state interests. It must find that administration of the drugs
is substantially likely to render the defendant competent to stand trial. At the same
time, it must find that administration of the drugs is substantially unlikely to have side
effects that will interfere significantly with the defendant›s ability to assist counsel in
conducting a trial defense, thereby rendering the trial unfair. . . .
Third, the court must conclude that involuntary medication is necessary to further
those interests. The court must find that any alternative, less intrusive treatments are
unlikely to achieve substantially the same results. Cf. Brief for American Psychological
Association as Amicus Curiae 10–14 (nondrug therapies may be effective in restoring
psychotic defendants to competence); but cf. Brief for American Psychiatric Association
et al. as Amici Curiae 13–22 (alternative treatments for psychosis commonly not
as effective as medication). And the court must consider less intrusive means for
administering the drugs, e.g., a court order to the defendant backed by the contempt
power, before considering more intrusive methods.
Fourth, as we have said, the court must conclude that administration of the drugs
is medically appropriate, i.e., in the patient’s best medical interest in light of his medical
condition. The specific kinds of drugs at issue may matter here, as elsewhere. Different
kinds of anti-psychotic drugs may produce different side effects and enjoy different
levels of success.
Sell, 539 U.S. at 180–181.
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the desired result. Courts have uniformly held that involuntarily medicating a defendant to achieve competency for carrying out the execution of
the defendant/inmate is in violation of the Eighth Amendment.

Insanity and Forced Medication
Assuming that the prosecution can involuntarily medicate a defendant so
that he or she is competent to stand trial, can the defendant still mount an
insanity defense? This is unsettled, because the U.S. Supreme Court has
yet to answer this and many other questions, including the role of doctors
and the various effects of treatment.
It seems that a defendant could still be heavily medicated, and plead
insanity, as the insanity defense deals with the defendant’s state of mind at
the time that the crime was allegedly committed, not the defendant’s state
of mind during trial. Nevertheless, as contemplated by some of the justices
in Riggins, it may be confusing for a jury to understand the two different
time periods. After all, if someone was “insane” at the time that he or she
allegedly committed the crime, but currently sitting before the jury calmly
and quietly, would the jury be likely to find an insanity defense credible?
Probably not.
One issue to consider is that many state’s civil commitment statutes
allow the respondent to decline medication for twenty-four hours prior to
the adjudicative process. Arguing that an offender should be able to attend
trial without medication slowing his or her thinking might be considered.
Paralleling civil commitment hearings and criminal trials and the law in
your state (or to other states that are favorable about not taking medications prior to the hearing) might allow your client to be medication free
during trial.

Practice Tips for a Forced Medication (aka
Sell) Hearing and Questions to Explore
When you are representing a client at a Sell hearing, you must read the
decision and become familiar with the factors. After that, be creative. Use
the internet to research the medications which the facility wants to use. See
what the side effects are, if any. The Physician’s Desk Reference is an authoritative resource that can be utilized. Ask your client and his or her family
if the client has taken that medication before and what was the result. Past
medical records may provide further insight in to the effectiveness (or lack
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thereof) of the requested medication. Talk to the doctor at the facility and
find out why the staff wants to medicate the client and why with that drug
in that dosage. If, for example, the staff claims that the client is uncommunicative, review phone recordings and/or transcripts to see if in fact the
client is truly uncommunicative, or just uncommunicative to the jail staff.
Ask about the procedure that will be used to administer the medication if
the defendant is unwilling to take it. Forced medication orders are generally limited to antipsychotics, so make sure to review the applicable law
in your state.
Have a psychiatrist review the report and recommendation, which the
prosecution supports, to ensure that the diagnosis and proposed medication at that dosage are correct and that the treatment will be effective in
restoring competency. Make sure you receive all the information to which
you are entitled, that is the exact dosage of the proposed medication as
well as the proposed duration. The Ninth Circuit made clear in United
States v. Hernandez-Velasquez that the court is not to grant unfettered discretion to the prescribing and administering of medications, even in a Sell
setting.
Accordingly, we hold that a Sell order must provide at least some limitations on the medications that may be administered and the maximum
dosages and duration of treatment. At a minimum, to pass muster under
Sell, the district court’s order must identify: (1) the specific medication or
range of medications that the treating physicians are permitted to use in
their treatment of the defendant, (2) the maximum dosages that may be
administered, and (3) the duration of time that involuntary treatment of
the defendant may continue before the treating physicians are required to
report back to the court on the defendant’s mental condition and progress. We stress that while the court may not simply delegate unrestricted
authority to physicians, the restrictions it does impose should be broad
enough to give physicians a reasonable degree of flexibility in responding
to changes in the defendant’s condition. Moreover, the Government or
the defendant may move to alter the court’s order as the circumstances
change and more becomes known about the defendant’s response to the
medication.14

Find out where the medication will be administered, and if the client
is returned or transferred to another facility, determine if that medication
14

United States v. Hernandez-Velasquez, 513 F.3d 908,916 (2007). See also United States v.
Onuoha, 820 F. 3rd 1049 (2016).
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will be available at that facility. What truly is the prosecution’s interest in
medicating the client? Arguably, the interest is greater if there is a violent component to the alleged conduct. If your client were admitted to an
Emergency Room, would consent be required to medicate him or her?
Keep in mind the effects that the medications can have. In the underlying opinion to Supreme Court decision in Harper v. State, the Washington
Supreme Court recognized the severe, and often fatal, side effects of antipsychotic drugs. In the underlying opinion, the court noted:
[A]ntipsychotic drug therapy is a highly intrusive form of medical treatment. See Guardianship of Roe, 383 Mass. 415, 436 37, 421 N.E.2d 40 (1981).
Antipsychotic drugs are by intention mind altering; they are meant to act
upon the thought processes. . . . The benefits of antipsychotic drug treatment to acutely ill patients are well documented. See The Pharmacological
Basis of Therapeutics 152, 172-74 (A. Gilman, L. Goodman, A. Gilman
6th ed. 1980) (Goodman & Gilman’s). Also documented, however, are the
adverse side effects of antipsychotic drug treatment. Less serious, reversible side effects include dystonia, a severe involuntary spasm of the upper
body, throat, tongue or eyes; akathisia, the inability to remain still, restlessness and agitation; and pseudo-Parkinsonism, manifested by a mask like
face, drooling, muscle rigidity, stiffness, tremors and a shuffling gait. . . .
Although common, these effects can be controlled by administration of
other drugs, adjustment of the dosage, or termination of the therapy. . . .
Severe and potentially permanent is tardive dyskinesia, an irreversible
neurological disorder characterized by involuntary, uncontrollable movements of the tongue, mouth or jaw. Fingers, arms and legs may also be
affected. Tardive dyskinesia can be masked by the drug causing the condition, and can manifest itself years after treatment has occurred. . . .
Therefore, we recognize a fundamental liberty interest in refusing antipsychotic drug treatment[.]15

Supreme Court Justice Stevens dissent in Harper, stated:
[W]hen the purpose or effect of forced drugging is to alter the will and
the mind of the subject, it constitutes a deprivation of liberty in the most
literal and fundamental sense.
“The makers of our Constitution undertook to secure conditions favorable to the pursuit of happiness. They recognized the significance of
man’s spiritual nature, of his feelings and of his intellect. They knew that
only a part of the pain, pleasure and satisfactions of life are to be found
15

Harper v. State, 110 Wn.2d 873, 877–878, 759 P.2d 358 (1988) (internal citations and footnote
omitted).
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in material things. They sought to protect Americans in their beliefs,
their thoughts, their emotions and their sensations. They conferred, as
against the Government, the right to be let alone-the most comprehensive
of rights and the right most valued by civilized men.” Olmstead v. United
States, 277 U.S. 438, 478, 48 S.Ct. 564 (1928) (Brandeis, J., dissenting).
The liberty of citizens to resist the administration of mind altering drugs
arises from our Nation’s most basic values.16

There are other issues to explore. As mentioned above, a comparison to states that allow a respondent in a civil mental health commitment to forego medication prior to hearings might be useful in allowing
your client to attend trial without medication side effects. An additional
issue involves the role of doctors: are courts stepping into their shoes by
determining whether the medicine selected by the government is the least
intrusive and most effective means to achieving the government’s interest?
Questions arise that cannot be easily answered in these hearings. One
question is that even if the court defers to doctors, again, can doctors make
a call given the Hippocratic Oath? Another area of inquiry is does the Sell
decision put undue pressure on doctors to determine whether a person’s
incompetence can be resolved with medication? What about people with
intellectual/developmental disabilities who cannot be cured by medication? These issues could overlap with mental illness, making it difficult for
doctors to create an explanation that will satisfy the court, let alone a jury.
Medicine has different effects on different people. Who is to say that a
medicine affecting one defendant will affect another in the same way? Is it
a good idea to create binding case law that essentially states one medicine
meets the Sell requirements and another medicine does not?
Additionally, people may be mentally ill due to external factors, like
sexual abuse or problems from their childhood, a chemical imbalance, or
drug addiction. Mental illness is certainly not one size fits all, and treating
it as such furthers social stigma that such problems can be easily resolved.

Conclusion
Given all this, is it really possible for the courts to enforce the bright line
test created by the Supreme Court in the Sell decision? What about the
ethical quandary of the stated wishes of a client who seems incompetent
and cannot have a rational conversation with his or her lawyer?
16

Washington v. Harper, 494 U.S. at 237–238 (footnote omitted).
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Involuntary medication hearings are ripe for creative thinking and
for challenging the presumption that there is one right answer. Who is
best suited to make this determination? Judges? Doctors? Prosecutors?
Defense lawyers? Above all else, what about the client’s wishes?
Case law regarding forced medication is very confusing, and much
remains unanswered. Indeed, as medicine continues to advance, the forced
medication of defendants will likely become a more complex issue.

• • •
Mace J. Yampolsky has been practicing law since 1981, handling criminal and personal injury cases. He has tried virtually every type of serious
criminal and personal injury matter in both state and federal courts. He
is certified as a Criminal Law Specialist by the Nevada State Bar and the
National Board of Trial Advocacy. He is also a life member of the National
Association of Criminal Defense Lawyers. He is A-V rated by Martindale
Hubbell.
Mr. Yampolsky won the landmark U.S. Supreme Court case of Riggins
v Nevada. He tried the case, appealed the death sentence to the Nevada
Supreme Court, and argued it before the Supreme Court. It is highly
unusual for the trial lawyer to argue the case through all levels of appeal.
The issue was forced medication, specifically whether a mentally ill person can be forced to take antipsychotic medication at trial in order for the
person to remain competent throughout the proceedings. Mr. Riggins’s
conviction and death sentence were reversed, and the case was remanded
for a new trial. Mr. Yampolsky’s can be reached at mace@macelaw.com and
his website is http://www.macelaw.com.
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